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BRIEF FOR APPELLEE, 0. R. MISE. 

Adoption of Parts of Briefs Filed Herein by Appellant 
and Royal Indemnity Company, Appellee, j 

i 

The appellee, 0. R. Mise, agrees with the contention 
of the appellee. Royal Indemnity Company, that the 
finding of the appellee. Deputy Commissioner, that ;he 
appellant failed to establish that the disease from 
which appellant’s husband died was an occupational 
disease within the meaning of Section 2 of the Loiig- 
shoremen’s and Harbor Workers’ Compensation ^4ct 
(U. S. C. Title 33, Chap. 18) as made applicable to the 
District of Columbia by the Act of May 17th, 1928 
(D. C. Code, Title 19, Chap. 2), or that the husband’s 
death was the result of an injury within the meaning 


o 


of Section 2 of said Act, was in accordance with law. 
Accordingly, appellee, 0. R. Mise, adopts as his brief 
the Statement of Facts appearing on pages 1, 2 and 3 
of the Brief for Api)ellee, Royal Indemnity Company, 
and so much of the appellee's argument as appears on 
pages 3 to 12, both inclusive, and part of page 13 of 
said last mentioned brief. 

This appellee agrees with tlie contention of the ap¬ 
pellant that the appellee, Deputy Commissioner, erred 
in finding that the ])olicy of insurance issued by ap¬ 
pellee, Royal Indemnity Company, in the name of 
Crouch, Zirkle, Henderson and Mise, did not cover the 
occurrence of the compensation claim. Accordingly, 
this appellee adopts as his brief so much of appel¬ 
lant’s brief as ai)pears in the last paragraph of page 
8 and on pages 9 and 10 thereof. 

Reservation of Jurisdictional Question. 

This appellee excepted in the hearing before the 
Deputy Commissioner (Record, pp. 17, 18, 33) to the 
jurisdiction of the Dei)uty Commissioner to determine 
the question as between appellee. Royal Indemnity 
Company, and this appellee, as to whether or not the 
insurance policy issued by said Indemnity Company 
was in force and effect; and this appellee expressly re¬ 
serves the 'right to have this question determined in 
any action between this appellee and said Indemnity 
Company. This appellee respectfully requests that this 
right be reserved to him in this appeal. 

Respectfully submitted, 

AV. Camerox Burton, 
Attorney for Appellee, 0. R. Mise, 
Investment Building. 
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Telexa Axdersox, Appellant 

vs. 

Egbert J. Hoage, Deputy Commissioner, United States 
Employees’ Compensation Commission for the Dis¬ 
trict of Columbia, et al. Appellees. 

BRIEF FOR APPELLEE 
ROYAL INDEMNITY COMPANY 


STATEMENT OF FACTS 

The above entitled cause grows out of an order of 
compensation denying death benefits to Telena Ander¬ 
son, the Appellant herein, and the widow of Herbert 
L. Anderson, deceased, under the provisions of the (Com¬ 
pensation law in force and affect in the District of Co¬ 
lumbia, namely; the Longshoremen’s and Harbor 
Workers’ Compensation Act (U. S. C. Title 33, cjiap. 
18), as made applicable to the District of Columbia by 
the Act of May 17th, 1928, (D. C. Code, Title 19, cjiap. 
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2), which Act will be referred to herein as the Com¬ 
pensation Law. 

On the 9th day of February, 1933, Herbert L. 
Anderson was in the employ of one, 0. R. Mise, as a 
taxicab driver, and on said day while in the employ 
of the said employer, and while driving his said taxi¬ 
cab, the said 'employee suffered sudden pains in the 
chest, which was accompanied by severe headache and 
followed by fever and chills; that the employee was 
compelled to stop work on February 10th, 1933, and 
was thereafter pronounced to be suffering from pneu¬ 
monia, from which he died on February 19th, 1933. A 
claim for compensation was filed March 19th, 1933, by 
Telena Anderson as the surviving wife of the employee 
on her own behalf, and on behalf of three minor chil¬ 
dren of the employee. Prior to the said February 9th, 
the record discloses that the said employee around 
about Christmas time in December of 1932, contracted 
a severe cold which required him to remain at home for 
about one week. The record further discloses (pages 
101 and 102) that the employee had a cough and had 
been feeling bad for the past twelve hours proceeding 
the pains in his chest and sudden chills experienced on 
February’ 9th. A hearing was held before the defend¬ 
ant, Robert J. Hoage, on the 21st day of April, 1933, at 
which time evidence was presented on behalf of the 
claimant and on April 28th, 1933, the Deputy Com¬ 
missioner filed a Compensation Order rejecting the 
claim for compensation, and finding therein that the 
employer, 0. R. Mise, had not secured his liability 
under the Compensation Act, by taking out an insur¬ 
ance policy with an authorized insurance company in 
the District of Columbia, and that the policy then in 
force and affect issued bv the Roval Indemnitv Com- 

% % f 
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pany, Appellee herein, to cover the Association of 
Crouch, Zirkle, Henderson and Hise, did not cover the 
occurrence of this claim; and the Deputy Commissioner 
further found as a matter of fact upon all the evidence, 
that the claimant failed to establish that the pneu¬ 
monia from which the claimant died, was an occupa¬ 
tional disease within the meaning of Section 2 of the 
Act, or that the employee’s death which occurred, was 
the result of an injury within the meaning of Section 2 
of the Act. The Plaintiff accordingly, thereafter Jiled 
a Bill of ComiDlaint in the Supreme Court of the Dis¬ 
trict of Columbia, on the 26th day of May, 1933, seeking 
to secure a mandatory injunction under the provisions 
of the Compensation Law to set aside the Order of the 
DejDuty Commissioner, and in lieu thereof to pay to the 
Plaintiff, compensation for the death of said employee. 


To this Bill of Complaint the Appellee, the Royal 


In¬ 


demnity Company, in conjunction with the employejr of 
the deceased and the Deputy Commissioner, file^ a 
Motion to Dismiss, which said Motion, after due argu¬ 
ment, was sustained b\’ the lower Court and it is ftom 
the ruling of the said Court in sustaining Appellees 
Motion to Dismiss the Bill of Complaint, that the Ap¬ 
pellant, Telena Anderson, now appeals to this Hoijior- 
able Court. ! 

I 

I 

APPELLEES ARGUMENT 

Appellees contend that: 

1. The findings of the Deputy Commissioner were b^sed 
purely upon questions of fact and that under such cir¬ 
cumstances the law is well settled that findings of fact of 
Industrial or Compensation Commissions are conclusive, 
unless not made in accordance with the law. 

The transcript of testimony taken at the hearing ^is- 
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closes (Kecord p. 92), that the patient told Dr. Crisp, 
who was own physician, that he had a cough for a day 
or so, and that while driving his cab he had a sudden 
pain in the chest, and that he felt so bad he was unable 
to make home so that he stopped at his sister’s. The 
Doctor also testified that he got no history of severe 
exposure or chilling other than that of the fever and 
chills u'hicli came on the deceased that morning. The 
record (p. 93) further discloses that around Christmas 
time, a period of approximately six (6) weeks before, 
Anderson had been sick with a cold, during which time 
he had stopped work. On the 9th and 10th of February 
the IVeather Bureau disclosed that the temperature 
was around 15° and 18° above zero; that prior to that 
time it was up as high as 65°. In answer to the ques¬ 
tion as to whether or not a man driving a taxicab in 
cold weather would hold himself open to the contract¬ 
ing of pneum'onia. Dr. Crisp (Record p. 96) answered: 

‘AVhy, a man driving a cab under proper con¬ 
ditions would not be thought of as holding himself 
open to pneumonia. We all have it more likely 
during the winter.” 

Dr. Crisp also stated (Record p. 97), ^^’ith reference 
to his belief as to the causal relation between the dis¬ 
ease and the' occupation, that he xvould not attempt to 
say how Anderson got pneumonia. When asked by the 
Deputy Commissioner (Record p. 99), what the Doctor 
thought was' the precipitating cause of a man contract¬ 
ing pneumonia, bearing in mind the weather, and that 
he drove a taxicab, the witness replied; (Record p. 
100 ): 

“This man himself, when I examined him, I 
would regard him, if he had not been ill, evidently 
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the way he had been living he would have bej^n a 
poor risk for any disease because the man looked 
apparently to me that he either had been working 
hard or going through with loss of sleep; that he 
did not look properly nourished.” 

AVlien further asked whether that was the cause of 
the precipitation of the disease, the Doctor replied, that 
a man in a run down condition, and with a history of a 
cough preceeding, that this would be apt to be a pre- 
cii)itating cause of the disease. (Record p. 101.) Dr. 
Crisp further stated that Anderson could have been 
exposed to pneumonia by a person riding in his cab \icho 
coughed, or that he could have gotten it at home, or 
anyivhere else; that it is a respiratory disease due to 
someone coughing in a personas face, or we pick i^ up 
0 U‘t of the air. The Doctor further said (Record p. 
101): 

‘‘I would not say definitely how he got it, hoiv he 
contracted it.” 

Dr. Crisp diagnosed the disease as a result of a pneu¬ 
mococcus infection; that this infection could be brought 
on by a lowered resistance, by a person being im¬ 
properly fed or anything that will lower the resistance. 
(Record p. 102.) Dr. Crisp testified that the only his¬ 
tory he got of chilling or being severely chilled, wai the 
chill and fever which the man had as the result of the 
onset of the disease which the Doctor pronounced Ijo be 
a pneumonia chill. 

The Appellee introduced Dr. Harry S. Lewis who was 
duly qualified as an expert. Much of Dr. Lewis’ testi¬ 
mony corroborated that of Dr. Crisp’s, in that botih of 
the physicians testified that a lowered resistance cf)uld 
cause pneumonia, and that Anderson could have ^oii- 
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tracted the disease in any number of places other than 
driving his taxicab. (Record p. 106.) Dr. Lewis 
states that this case would not be any different 
from one hundred thousand people who were driving 
automobiles in IVashington on the day in question. 
Motormen on street cars, bus men, chauffeurs, and in 
fact, he had been out driving his car that very night. 
(Record p. 107) Dr. Lewis said: 

‘ ‘ Pneuiiionia is not an occupational disease. It 
is not the occupational disease that it is supposed 
to be in a large city. Children have pneumonia, 
babies h^ve pneumonia, most people have pneu¬ 
monia, drunkards have pneumonia, debilitated peo¬ 
ple have pneumonia, and the same can be picked 
up readily; the organism is in the mouth; we have 
it in this room. It is a question of antagonism 
from the organism on the resistance of the 
patient.’’ 

The Doctor also testified that the colder the weather 
and the clearer the sky, the better; that if it is 40* 
below zero that is the time to be out in the air and 
build up resistance. (Record p. 109.) In answer to 
the question if there was any possible relation between 
driving a taxicab under the circumstances in question, 
and the pneumonia, the Doctor stated (Record p. 109 
and 110), that a great deal would depend on the 
patient’s condition proceeding the time he was driving 
the cab, namely; the relationship between his condition 
and the contracting of pneumonia, as well as his rela¬ 
tionship to others; that the incubation period in pneu¬ 
monia runs from one day to eight days; that just when 
the organism starts is unknown, that is, whether it 
starts in the first twenty-four (24) hours, or at the end 
of the week; that no one has ever determined the in- 


ciibalion period detiiiitely, Imt it is supposed to be ;;’rom 
one to eig-lit days; that Andvrsou maij have gotten 
p)teu)nonia eight dags before the dag he drove the cab. 
(Keeord ]). 110.) Dr. Lewis also teslilied that the fact 
that the man suffered a pain in his chest and becrame 
prostrated while drivinii' his cab, and had to go to his 
sister's home }ronld not Indieatc that Diieumonia ^‘ame 
on at that particular time: tJiat the disease is not in- 
st ant an eons, and that there must be an incubation 
period between the time the genn reaehes the lung until 
th<' disease manifests itself, ivhieh priod eoidd be ang- 
u'here from one to eigth dags. Dr. Lewis also sa>’s: 


^^If a man drove a taxicab and made that trip, 
and developed that pneumonia there on that trip, it 
would be difficult to say that that trip was the trip 
that brought on the pneumonia: he would not have 
gotten it on tlte first trip out; he mag have gotten 
it at home or on the street^ or in bed, or any place; 


the germ evidently was in his mouth, lie 
tvalking around, the same as a tuberculosis 


was 

case 


would be.” 


(Record p. 111.) The Doctor further stated jDOsi- 
tively that the fact that the man received a pain ^Htile 
driving the taxicab would not indicate that at that 
moment by reason of the exposure in that cab, he con¬ 
tracted pneumonia at that time, but that there had been 
an incubation period lorior to that time. (Record p. 
111.) The Doctor further stated that the historj, as 
well as the prognosis show this patient to have had 
lobar pneumonia and not streptococcus pneumonia, 
which latter type develops very quickly. The Dcctor 
expressly stated that a sudden on-set of pneumonia is 
peculiary incident to the streptococcus type of pjneu- 
monia, and does not occur in the case of lobar pltieu- 




moiiia. (Record ]). 114 and 115.) The Doctor posi¬ 
tively states that the weather conditions prevailing, as 
well as the driving of the cab, would not be a factor in 
causing the pneumonia. (Record ]). 116.) AVhen again 
asked about driving in this unusually sevei'e weather 
he answered: 

‘‘I say, as to that, that there are hundreds of 
thousands of otliers that drive in the same 
weather and do not get it.’’ 

(Record p. 116.) Likewise, the Doctor says that it is 
possible that the pneumonia could have developed as a 
result of the man's illness around C’hristmas time, and 
goes on to indicate that he did not believe the driving 
of the cab had anvthing in the world to do with the 
disease and subseciuent death. (Record p. 1*20.) Dr. 
Lewis further states that in his opinion, the same thing 
could have happened to this man if he were icalking on 
fh(' Street. 

Upon the basis of the foregoing resume of the testi¬ 
mony, it will be o])served that the award of the Deputy 
Commissioner in finding that the claimant failed to 
establish that the pneumonia Avas an occupational dis¬ 
ease, and that the employee's death was the result of 
an injury within the meaning of the Act, was based en¬ 
tirely upon findings of fact. It will also be observed 
that there was am])le, competent and substantial evi¬ 
dence to support the Deputy Commissioner’s ruling, 
and under these circumstances, the great weight of 
authority, in the Ignited States interpreting Section 21 
of the Compensation Law, subsection “B”, under 
which this appeal was instituted, holds that the find¬ 
ings of fact made by Industrial or Compensation Com¬ 
missions on cases presented for decision are final, and 
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will not be disturbed by the Courts upon appeal wjiere 
there is substantial evidence to support the findings. 
The same weight of authority holds that the Courts are 
not conceimed with the weight of the evidence, and in 
order to reverse the findings of the Deputy Cominis- 
sioner, the Court must find that his ruling was contrary 
to law, or under the terms of the statute ‘‘not in accord¬ 
ance with the law”. This permits the Court to re\4ew 
(piestions of law only, leaving the findings of fact as 
they were made by the Deputy Commissioner, except in 
those cases where relief is sought on the ground that 

there was no evidence to support the findings, which, 

clearly is not the case at bar. It is well established bv 

• % 

this Honorable Court that in compensation cases, the 
findings of fact of the Deputy Commissioner are |;on- 
clusive u})on the Court where supported by any com¬ 
petent evidence, and this Honorable Court has refused 
in numerous instances to disturb such findings unless 
it is clearly shown that they are not supported by com¬ 
petent evidence, and hence, for that reason, the com¬ 
pensation order is not in accordance with the law. pThe 
Compensation Act authorizes no trial De Novo jnor 
does it authorize the Court to weigh the evidence where 
more than one inference can be drawn therefrom, tC' ar¬ 
rive at a different conclusion than that found by the 
Deputy Commissioner. These principals of law are 
well settled in this jurisdiction in the following cases: 

New Amsterdam Casualty Co. v. Hoage 46 i^ed. 
(2nd), S37, 59 W. L. R. 91, 60 Appls. D.'C. 40.j 

Hoage v. Murch Bros. Constr. Co., 50 Fed. (iid) 
983, 59 W. L. E. 552. 

Susan N. Powell v. Hoage, 60 W. L. E. 349, 61 
Appls. D. C. 99. 

Indemnity Insurance Co. v. Hoage, 60 W. Lj E., 
450, 61 Appls. D. C., 173. i 
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Lumbermairs l^Iutual Casualtv Co. v. Iloage, 60 
W. L. R. 401, 61 Appls. D. C., 171. 

Georii’ia Casualtv Co. v. Hoaue, 60 AV. L. R., 510, 
61 Appls. D. C., 105. 


From the very nature of the legislation, it clearly ap¬ 
pears that ('ongress intended, when passing the Long¬ 
shoremen’s and IlaiLor AVorkers' Act to expedite to 
the fullest extent the handling of cases arising under 
the Act. The matter of restricting the appellate action 
was of prinuiry importance in tlie forming of the law 


as was said ill the case of (htin v. National Zinc Co., de¬ 
cided ])y the Supreme (’ourt of Kansas (146 Pac. 1185): 


"‘The AVorkmen's Compensation Act contem¬ 
plates the speedy adjustment of claims under it. 
If the determination of the amount to be paid must 
await the relatively slow process of legislation 
through an appellate court, its main purpose will 
be defeated and its beneficial operation thwarted. 
In a case of this character, the plaintiff may well 
raise the question whether the issue of the appeal 
is so far doubtful as to require the ordinary 
routine to be followed and whereupon the preli¬ 
minary hearing resulting from such challenge the 
Court is fully satisfied that no grounds for a re¬ 
versal exists, the judgment should be made final 
without' further delav. That situation has not 
arisen, and in accordance with review stated, the 
judgment is affirmed.’’ 


And again in the recent case of AA’^heeling Corrugat¬ 


ing Co. V. K. G. AIcAlanigal, Deputy Commissioner, etc., 
and Anna Grier, Intervenor, 41 Fed. (2nd) 593, speak¬ 
ing Avith regard to the Section of the Act here involved, 
with respect to the right to review the facts De Novo, 
the Court said: 


‘‘This system of compensation is based, not upon 
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ancient fictions of law, but upon the principles of 
industrial insurance in application of the theory 
that industrial accidents, whether due to n(?glig- 
ence of the worker or not, are a hazard of the Ibusi- 
ness; and that they should be borne, not by tie in- 
dividal worker, but by the industry in which he is 
engaged. Chief among the benefits of the act is 
that it eliminates the delay and expense incident to 
litigation; but this benefit would be largely if not 
entirely lost, if upon application for injunction, the 
Court should be under the necessity of hearing de 
novo the claim for compensation or of weighing the 
evidence and passing upon the facts. If such were 
the law, the Courts would be appealed to in Jprac- 
tically every contested case, counsel would be as 
necessary as formerly, and the provision for hear¬ 
ing before the Deputy Commissioner, instead of 
eliminating the delay of litigation, would increase 
it. This certainly was not the intention of Con¬ 
gress.’’ 

Speaking upon the phrase, ‘‘if not in accordance vfith 
law,” the Court in the earlier part of the opinion ^ys: 


“The jurisdiction of the Court to entertaia the 
suit depends upon this statute; and if we look 
merely to its language, it is clear that it does not 
contemplate a hearing de novo in the District 
Court or authorize that Court to weigh th^ evi¬ 
dence taken before the Deputy Commissioner or 
review the facts as found by him. The compensa¬ 
tion order may be set aside only if it is found to be 
‘not in accordance with law’, i. e., if it is based 
upon error of law, or is not supported by anx sub¬ 
stantial evidence, or is so manifestlv arbitrary and 
unreasonable as to transcend the authority vested 
in the Deputy Commissioner. His findings of fact, 
however, if supported by substantial evidence, are 
conclusive. This is the rule uniformly applied to 
the findings of officials or boards in the executive 
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department^ charged with the duty of finding facts, 
and subjected to review by the Courts when their 
orders are ,^not in accordance with law’, (Citing 
Old Colony Trust Co. v. Commissioner, 279 U. S., 
716, and Ox Fibre Brush Co. v. Commissioner of 
Internal Revenue (C. C. A. 4th), 32 Fed. (2nd) 42, 
as to findings of fact by the Board of Tax Appeals; 
Williamsport Wire Rope Co. v. U. S., 277 U. S. 
551, as to determination of ‘special assessment’ by 
the Commissioner of Internal Revenue; Virginia 
Railway Co. v. U. S., 272 U. S., 658, and Anchor 
Coal Co. v. U. S., 25 Fed. (2nd) 462-67, and cases 
there cited, as to findings by the Interstate Com¬ 
merce Commission, etc.) * * * We see no reason 
why the rule laid down in these cases as to findings 
of facts by officials of the executive department is 
not applicable here.” 

Concluding the opinion, the Court Holds: 

“For the reasons stated, we think that the Dis¬ 
trict Judge properly refused to hear additional 
testimony, and as it did not appear that the com¬ 
pensation order complained of was not in accord¬ 
ance with law, that he properly dismissed the bill. 
The decree below is accordingly affirmed.” 

In the case of Merchants and Miners’ Transportation 
Company v. Norton et ah, decided on May 10th, 1929, 
by the District Court, Eastern District of Pennsyl¬ 
vania, 32 Fed. Rep. (2nd) 513, District Judge Dickinson 
in passing upon the Longshoremen’s and Harbor 
Workers’ Act, which is the same Act before the Court 
in this case, said: 

“The 'appellate revision by the Courts is re¬ 
stricted to the question of whether the order has 
been made ‘in accordance with law’. The facts must 
be assumed to be as found. See also Obrecht- 
Lynch Corp. v. Clark, 30 Fed. (2nd) 144, Joyce v. 
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U. S. Deputy Commissioner, 33 Fed. (2nd) 818, 
and Pocahontas Fuel Co. v. Monahan, 34 Fed. 
(2nd) 548, the Grays Harbor Stevedore Co. v. Mar¬ 
shall, 26 Fed. (2nd) 814. See also Xega v. Chicago 
Railway Company et ah, 317 Ill. 482, 148 X. F. ^^50. 

I 

As the authorities disclose, therefore, the Long¬ 
shoremen’s and Harbor Workers’ Compensation 
(Section 21 B), limits the right to review by the fed¬ 
eral Courts to those cases only which a compensation 
order was issued not in accordance ivitli laic. This Act 
permits no review of the facts by the Court eithei: by 
way of trial De Xovo or by permitting the Court to 
again review the facts or weight the evidence, exceij)t in 
those cases where there is no substantial evidence ^^^hat- 
soever to support the findings of the Deputy Commis¬ 
sioner. 

I 

2. The Deputy Commissioner did not err in holding! as a 
matter of fact that the employer 0. R. Mise did not secure 
his liability under the Compensation Act, by taking oiit an 
insurance policy with an authorized insurance compaijiy in 
the District of Columbia. | 

The facts introduced into evidence and shown b}' the 
record, page 8 through page 60 discloses that the 
policy of insurance was originally issued to Croubh & 
Zirkle, Inc., operating a gasoline and supply stai:ion; 
that afterwards the names of Henderson and Mise iwere 
added to the contract at the request of the assured] and 

I 

a new’ policy of insurance was issued by the Roy^l In¬ 
demnity Company under the title of Crouch, Zirkle, 
Henderson & Mise. The evidence disclosed |that 
Crouch, Zirkle, Henderson & Mise, as an Association 
of individuals or as a partnership did not operat^ any 
taxicabs w’hatsoever, but that the individuals iii the 
above firm did operate taxicabs in their owm name$ and 
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for their own personal interests. The evidence further 
disclosed that'the deceased employe was driving a taxi¬ 
cab individuallv owned bv 0. R. Mise, the driver of the 
car having his arrangements of employment with 0. R. 
!Mise individually, there being no relationship between 
employer and employee respecting the deceased and 
Crouch, Zirkle, and Henderson. Upon these set of 
facts, the Deputy Commissioner found that each in¬ 
dividual member of the Firm of Crouch, Zirkle, Hen¬ 
derson <S: Hise, was liable for the payment of compen¬ 
sation under the Act, to their respective taxicab 
drivers; that the taxicabs were being operated indivi¬ 
dually, and not a.^ an association, and that as indivi¬ 
duals thev had not secured their liabilitv under the Act 
hy taking out an insurance policy with an authorized 
insurance company in the District of Columbia. The 
record further disclosed that no premium was ever 
paid on the policy for taxicabs. 

Upon this set of facts, therefore, the Deputy Com¬ 
missioner held that the policy of insurance issued by 
tlie Royal Indemnity Company, covering Crouch, 
Zirkle, Henderson & Mise, did not cover them indivi¬ 
dually, but duly as an association or partnership, and 
that since the firm of Crouch, Zirkle, Henderson & Mise 
did not operate any taxicabs as an association or part¬ 
nership, the policy of insurance did not and could not 
cover the occurrence of this particular claim to an em¬ 
ployee of 0. R. Mise individually. 

The Appellant in her brief on page 8, states that the 
company covered Crouch, Zirkle, Henderson & Mise for 
whatever they might have, to all intents and purposes. 
This is undoubtedly true, but the significant point is 
that Crouch, Zirkle, Henderson & Mise had nothing, 
while individually they each operated taxicabs under a 
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distinct and separate arrangement with their own 
drivers, bearing their own expenses, and pocketing the 


profits derived from their own individual cabs. Tpere 
is no evidence in the entire record which discloses jthat 
at any time Crouch, Zirkle, Henderson & Mise shared 
expenses or shared profits from the operation of tjhese 
cabs. In fact, Mr. Mise admitted while on the stand, 
that the cab in question was owned by him personally, 
and that the deceased was his employee. Crouch, Zirzle, 
Henderson, & Mise having nothing whatsoever to do 
with either the operation of the car or the hiring o:: the 
employee. It is further significant to note that th^ ap¬ 
plication for this insurance policy was filled out by 
Crouch, Zirkle, Henderson & Mise, and that the dec'.ara- 
tion following the words ‘‘individual, co-partnership, 
corporation, or estate” was not filled in by Crouch, 


Zirkle, Henderson & Mise. 

It is our contention, therefore, that the insurance 
company had a right to believe that these parties Asso¬ 
ciating themselves together in one policy, 'were, to all 
intents and purposes, a co-partnership. There is no 
rule of law more fully and completely settled by[ the 
great weight of authority than the fact that whdre a 
group of individuals band together and hold thems(dves 
out to the public as owming certain property joiptly, 
they thereby to all intents and purposes represent 
themselves to be a co-partnership. Crouch, Zirkle, 
Henderson & Mise advised the Royal Indemnity (pom- 
pany that they desired a joint policy covering iheir 
taxicabs. They never disclosed the fact that the taxi¬ 
cabs were owned individually, and not as a co-parmer- 
ship. The Royal Indemnity Company did not, in fact, 
ascertain that the taxicabs were o^^^led individually 
until the occurrence of this claim in question. the 
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record discloses, they were under the opinion that 
Crouch, Zirkle, Henderson & Hise was a co-partner¬ 
ship and that.'they were covering taxicabs belonging to 
the tirm. This explains the reason why cases 2230-2— 
2230-3 as set forth in the brief of the Appellant, were 
paid by the Royal Indemnity Comi)any without ques¬ 
tion. It is signiticant to note that these cases were not 
of a serious character, and that the insurance carrier 
paid them in the usual course, having no occasion to 
check up the situation as was necessary in the present 
case, and it was only after the preparation of the de¬ 
fense of the present case, that for the first time the 
Royal Indemnity Company learned that Crouch, Zirkle, 
Henderson cC Hise as an association, owned absolutely 
nothing. We respectfully submit that this was an 
attempt on tlie part of Crouch, Zirke, Henderson & Hise 
to insure under one policy, four separate businesses, an 
attempt which neither this a|)pellee, or any other In¬ 
surance Co. could or would do, had the true circum¬ 
stances been revealed by the assureds prior to the issu¬ 
ance of the policy. If, therefore, there was any am¬ 
biguity or uncertainty in the policy, it was due solely to 
the failure on the part of Crouch, Zirkle, Henderson & 
^lise to advise the Company of what they desired cover¬ 
ed under the policy. As the situation stood, the com¬ 
pany did exactly what they were requested; they issued 
an insurance policy covering these four individuals 
being in total ignorance of the fact that the taxicabs 
were owned'individually and not as an association. 

We, therefore, respectfully submit that the finding 
of the Deputy Commissioner with reference to the 
policy of insurance was correct upon the facts, and 
should not be disturbed by this Honorable Court on 
appeal. 
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i 

CONCLUSION 


Since therefore, the transcript of testimony in |he 
case at bar discloses sufficient competent and siib- 
stantial evidence to support the findings of fact of ihe 
Deputy Commissioner, this Appellee respectfully sub¬ 
mits that the order of the Court below should be af¬ 
firmed with costs. 
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